
  Panel No. __ 

IN THE UNITED STATES ARMY COURT OF CRIMINAL APPEALS 
 

In re      ) PETITIONER’S MOTION TO 
      ) SUBMIT EXTRA-RECORD 
Sergeant     ) FACTUAL MATTERS 

ROBERT B. BERGDAHL  )  
U.S. Army,     )  Docket No. ARMY MISC _________ 
      )   
   Petitioner.  ) 
 

TO THE HONORABLE, THE JUDGES OF THE 
UNITED STATES ARMY COURT OF CRIMINAL APPEALS 

 

 Sergeant Robert B. Bergdahl respectfully moves to submit extra-record fac-

tual matters. The attached document is the Department of Justice’s September 15, 

2020 response to a Freedom of Information Act request for the job application filed 

by the military judge who presided at petitioner’s court-martial. That application 

forms the basis of the Petition for a Writ of Error Coram Nobis. The application 

relates to (i) whether the military judge violated his duty of disclosure and should 

have recused, (ii) whether the government carried its burden of proving beyond a 

reasonable doubt that an objective, informed member of the public would harbor a 

significant doubt as to the fairness of the proceedings, and (iii) whether Sergeant 

Bergdahl received a fair trial as required by Fifth Amendment due process. 

 The proffered materials were tendered to the United States Court of Appeals 

for the Armed Forces in support of a petition for reconsideration of that court’s Au-

gust 27, 2020 decision on direct appellate review. The Court of Appeals denied re-

consideration and leave to file on October 14, 2020 without prejudice to petitioner’s 
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right to file a writ of error coram nobis with the appropriate court, as he has today 

done. 

 Respectfully submitted. 

           
EUGENE R. FIDELL 

Feldesman Tucker Leifer Fidell LLP 
1129 20th St., N.W., Ste. 400 
Washington, DC 20036 
(202) 256-8675 (mobile) 
efidell@feldesmantucker.com 

MATTHEW D. BERNSTEIN 

Major, Judge Advocate 
Defense Appellate Division 
(202) 838-7894 
matthew.d.bernstein9.mil@mail.mil 

 
FRANKLIN D. ROSENBLATT 

Butler Snow LLP 
1020 Highland Colony Pkwy. #1400 
Ridgeland, MS 39157 
(601) 985-4494 
franklin.rosenblatt@butlersnow.com  

 
JONATHAN F. POTTER 
Senior Appellate Counsel 

Defense Appellate Division 

 
STEPHEN A. SALTZBURG 
2000 H St., N.W.  

Washington, DC 20052 
(202) 994-7089 
ssaltz@law.gwu.edu 

 
MICHAEL C. FRIESS 
Colonel, Judge Advocate 
Chief Defense Appellate Division 
 

 
ANGELA D. SWILLEY 
Lieutenant Colonel, Judge Advocate 
Dep. Chief Defense Appellate Division 
 

 
SABIN WILLETT 

 
CHRISTOPHER L. MELENDEZ 
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STEPHEN I. VLADECK 
727 East Dean Keeton St. 
Austin, TX 78705 
(512) 475-9198 
svladeck@law.utexas.edu 
 
 

 
SEAN T. BLIGH 
Morgan, Lewis & Bockius LLP 
One Federal St. 
Boston, MA 02110-1726 
(617) 951-8775 
sabin.willett@morganlewis.com 

 
PHILIP D. CAVE 
1318 Princess St. 
Alexandria, VA 22314 
(703) 298-9562 

mljucmj@court-martial.com 
Appellate Defense Counsel 

 

Certificate of Service 
 
 I certify that a copy of the foregoing was sent via electronic submission to the 

Clerk of Court and the Government Appellate Division on October 23, 2020. 

 
       Matthew D. Bernstein 
 
Panel No. _____ 

 GRANTED __________ 

 DENIED __________ 

 DATE __________ 

 



 

 

 

APPENDIX 



U.S. Department of Justice
Executive Office for Immigration Review
Office of the General Counsel

5107 Leesburg Pike, Suite 2150
Falls Church, Virginia 22041

September 15, 2020

Via E-mail at 
Franklin Rosenblatt

Re: 2020-60055

Dear Mr. Rosenblatt:

This letter is in response to your Freedom of Information Act (FOIA) request dated August 27, 
2020 to the Executive Office for Immigration Review (EOIR) in which you request records related 
to Immigration Judge Jeffrey Nance’s application for employment at EOIR.

A search was conducted and records responsive to your request were located. With respect to your 
request for records related to a current federal employee, it is well-established that civilian federal 
employees who are not involved in in law enforcement or sensitive occupations have no 
expectation of privacy with respect to the parts of their successful employment applications that 
show their qualifications for their positions. In that regard, we are granting partial access to records 
responsive to your request.

Certain information within the records is exempt from disclosure under the Freedom of Information 
Act pursuant to FOIA Exemption 6, 5 U.S.C. § 552(b)(6), which concerns material the release of 
which would constitute a clearly unwarranted invasion of the personal privacy of third parties.

For your information, Congress excluded three discrete categories of law enforcement and national 
security records from the requirements of the FOIA.  See 5 U.S.C. § 552(c) (2006 & Supp. IV 
2010).  This response is limited to those records that are subject to the requirements of the FOIA.  
This is a standard notification that is given to all our requesters and should not be taken as an 
indication that excluded records do, or do not, exist.  See http://www.justice.gov/oip/ 
foiapost/2012foiapost9.html.

You may contact the FOIA Officer or the EOIR FOIA Public Liaison by e-mail at 
EOIR.FOIARequests@USDOJ.GOV or by telephone number (703) 605-1297 for any further 
assistance and to discuss any aspect of your request.  Please reference the FOIA control number.
Additionally, you may contact the Office of Government Information Services (OGIS) at the 
National Archives and Records Administration to inquire about the FOIA mediation services they 
offer.  The contact information for OGIS is as follows: Office of Government Information 
Services, National Archives and Records Administration, Room 2510, 8601 Adelphi Road, College 



Letter to Franklin Rosenblatt Page 2
Subject: 2020-60055

Park, Maryland 20740-6001; e-mail at ogis@nara.gov; telephone at (202) 741-5770; toll free at 
(877) 684-6448; or facsimile at (202) 741-5769.

If you are not satisfied with the Executive Office for Immigration Review’s determination in 
response to this request, you may administratively appeal by writing to the Director, Office of 
Information Policy (OIP), United States Department of Justice, 441 G Street, NW, 6th Floor, 
Washington, D.C. 20530, or you may submit an appeal through OIP's FOIA STAR portal by 
creating an account following the instructions on OIP’s website: 
https://www.justice.gov/oip/submit-and-track-request-or-appeal.  Your appeal must be postmarked 
or electronically transmitted within 90 days of the date of this response to your request. If you 
submit your appeal by mail, both the letter and the envelope should be clearly marked “Freedom of 
Information Act Appeal.”

Sincerely,

Shelley M. O’Hara
Attorney Advisor (FOIA)

SHELLEY O'HARA
Digitally signed by SHELLEY 
O'HARA 
Date: 2020.09.15 15:54:41 -04'00'


































